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PREFACE 
Abstract 


The  "Key"  is  designed  to  be  used  by  county  clerk  and  recorders,  local  government 
planners,  and  private  surveyors,  subdividers,  and  developers.   The  Key  explains 
the  legal  and  technical  requirements  for  preparing  and  filing  certificates  of 
survey  and  subdivision  plats  in  Montana. 
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INTRODUCTION 


The  Montana  Subdivision  and  Platting  Act  was  enacted  on  July  I,  1973.   Since 
that  time  subsequent  legislatures  have  amended  the  act,  state  departments  have 
adopted  and  amended  administrative  rules,  and  the  Attorney  General  has  delivered 
several  legal  opinions  in  regard  to  specific  language  in  the  act.   As  such,  a 
good  deal  of  confusion  exists  at  the  time  of  filing  as  to  what  constitutes  a 
valid  certification,  what  documents  must  accompany  the  filed  document,  and  what 
information  must  be  on  the  face  of  the  survey  document  to  be  in  compliance  with 
the  law.   The  following  key  is  designed  to  outline  all  pertinent  requirements  of 
law  in  order  for  the  clerk  and  recorder  to  legally  file  a  survey  document. 
Private  surveyors,  engineers,  developers,  and  subdividers  will  also  find  the  key 
useful  in  determining  how  to  prepare  documents  for  filing  purposes. 

In  order  to  use  the  key,  one  must  first  study  the  face  of  the  document  in  order 
to  determine: 

(1)  Is  the  document  a  subdivision  plat,  an  amended  plat,  a  corrected  plat,  or  a 
certificate  of  survev? 

(2)  Are  any  exemptions  from  subdivision  review  claimed?" 

(3)  Are  any  exemptions  from  sanitary  review  claimed? 

These  three  questions  should  direct  you  to  the  proper  key  reference. 

For  example,  a  document  is  presented  for  filing.   The  document  is  a  Certificate 
of  Survey;  it  claims  an  exemption  from  subdivision  review  as  boundary  relo- 
cation; it  claims  an  exemption  from  sanitary  review  as  acquiring  additional 
property.   In  the  index  under  "CERTIFICATE  OF  SURVEY,"  you  will  see  an  exemption 

entitled  "Relocation  of  Common  Boundary... ."   Turn  to  Page  ,  and  you 

find  all  the  filing  requirements  for  the  document  plus  model  language  for  the 
certification.   Next,  under  "EXEMPTIONS  FROM  THE  SANITATION  IN  SUBDIVISION  ACT," 

you  find  an  exemption  entitled  "Acquire  Additional  Lands... ."   Turn  to  Page 

_,  and  you  will  find,  under  the  appropriate  heading,  model  language  for  the 


certification  which  meets  the  Department's  legal  requirements, 


*The  Clerk  and  Recorder  and,  especially,  all  surveyors,  developers,  and 
engineers  should  also  know  whether  or  not  the  local  government  has  adopted  local 
evasion  criteria  for  the  Montana  Subdivision  and  Platting  Act  (MSPA) .   Evasion 
criteria  subjects  each  Certificate  of  Survey  CCOS)  to  close  scrutiny  by  a  local 
government  review  team  to  ensure  that  exemptions  to  the  MSPA  are  used  in 
accordance  with  the  law  and  are  not  attempts  to  evade  the  MSPA.   See  page    -   , 
Local  Evasion  Criteria  for  the  MSPA. 


iii 


FINAL  SUBDIVISION  PLAT 
[Section  76-3-402,  MCA] 

Under  Montana's  subdivision  laws  and  administrative  rules  there  are  two  types  of 
subdivisions:   minor  subdivisions  consisting  of  five  or  fewer  lots  and  major 
subdivisions  consisting  of  more  than  five  lots.   However,  from  a  filing  stand- 
point both  types  are  handled  the  same — both  must  be  filed  as  Final  Subdivision 
Plats  subject  to  the  following  requirements  (#RM  8.94.3003). 

1.    They  must  be  legibly  drawn  with  permanent  ink  or  printed  or  reproduced  by  a 
process  guaranteeing  a  permanent  record  and  must  be  24  inches  by  36  inches 
overall  including  a  U3  inch  margin  on  the  binding  side. 


? 


One  signed  cloth-backed  or  opaque  mylar  copy  and  one  signed,  reproducible 
copy  on  a  stable  based  polyester  film  or  equivalent  must  be  submitted. 

3.  When  more  than  one  sheet  is  used  to  portray  the  land  subdivided,  each  sheet 
must  show  the  number  of  that  sheet  and  the  total  number  of  sheets  included. 
All  certifications  shall  be  shown  or  referred  to  on  one  sheet. 

4.  A  final  plat  must  show  or  contain,  on  its  face  or  on  separate  sheets 
referenced  to  it: 

a.    A  title  block  indicating  the  quarter-section(s) ,  section,  township, 
range,  principal  meridian,  and  county  of  the  subdivision.   The  title 
of  the  plat  must  contain  the  words  "plat"  and  "subdivision",  and  space 
should  be  provided  on  the  plat  for  the  clerk  and  recorder's  filing 
information  in  the  following  suggested  form: 

Filed  on  the       day  of 


A.D.  19 at  o'clock     M. 

County  Clerk  and  Recorder 

By 

Deputy 

Name(s)  of  the  owner (s)  of  the  land  surveyed  and  the  names  of  any 
adjoining  platted  subdivisions  and  numbers  of  any  adjoining  certifi- 
cates of  survey  previously  recorded  and  ties  thereto. 

North  point. 

Scale  bar.   (Scale  must  be  sufficient  to  legibly  represent  the 
required  data  on  the  plat.) 

All  monuments  found,  set,  reset,  replaced  or  removed  describing  their 
kind,  size,  location  and  giving  other  data  relating  thereto. 

Witness  monuments,  basis  of  bearing,  bearings,  and  lengths  of  lines. 


g.    The  bearings,  distances  and  curve  data  of  all  perimeter  boundary  lines 
shall  be  indicated.   When  the  subdivision  is  bounded  by  an  irregular 
shoreline  or  body  of  water,  the  bearings  and  distances  of  meander 
traverse  must  be  given. 

h.  Data  on  all  curves  sufficient  to  enable  the  reestablishment  of  the 
curves  on  the  ground  including  radius,  are  length,  and  notation  of 
non-tangent  curves. 

i.    Lengths  of  all  lines  must  be  shown  to  at  least  tenths  of  a  foot,  and 
all  angles  and  bearings  shown  to  at  least  the  nearest  minute. 

j.    The  location  of  all  section  corners  or  legal  subdivision  corners  of 
sections  pertinent  to  the  subdivision  boundary. 

k.    All  lots  and  blocks  in  the  subdivision,  designated  by  number,  the 

dimensions  of  each  lot  and  block,  the  area  of  each  lot,  and  the  total 
acreage  of  all  lots.   (Excepted  parcels  must  be  marked  "Not  included 
in  this  subdivision"  or  "Not  included  in  the  plat;"  as  appropriate, 
and  the  boundary  completely  indicated. by  bearings  and  distances.) 

1.    All  streets,  alleys,  avenues,  roads  and  highways;  their  widths, 

bearings;  the  width  and  purpose  of  all  rights-of-way;  and  the  names  of 
all  streets,  roads  and  highways. 

m.    The  location,  dimensions  and  areas  of  all  parks,  common  areas,  and  all 
other  grounds  dedicated  for  public  use. 

n.    The  gross  and  net  acreage  of  the  subdivision. 

o.    A  legal  description  of  the  perimeter  boundary  of  the  tract  surveyed. 

p.    All  monuments  to  be  of  record  must  be  adequately  described  and  clearly 
identified  on  the  plat.   Where  additional  monuments  are  to  be  set 
subsequent  to  the  filing  of  the  plat,  the  location  of  such  additional 
monuments  shall  be  shown  by  a  distinct  symbol  noted  on  the  plat.   All 
monuments  or  other  evidence  found  during  retracements  that  would 
influence  the  positions  of  any  corner  or  boundary  indicated  on  the 
plat  must  be  clearly  shown. 

q.    The  signature  and  seal  of  the  registered  land  surveyor  responsible  for 
the  survey . 

r.    Memorandum  of  oaths  administered,  if  anv. 

s.    Certification  by  the  governing  body  that  the  final  subdivision  plat  is 
approved,  except  where  the  plat  shows  changes  to  a  filed  subdivision 
plat  which  are  exempt  from  local  government  review  under  section 
76-3-207(1) (e)  ,  MCA.   Where  an  amended  plat  qualifies  for  such  a 
waiver  the  plat  must  contain  a  statement  that  pursuant  to  Section 
76-3-207(1) (e) ,  MCA,  approval  by  the  local  governing  body  is  not 
required  for  relocation  of  common  boundary  lines  or  aggregation  of 
lots. 


5.    The  following  documents  must  accompany  the  approved  final  plat: 

a.  Certification  of  dedication  of  streets,  parks  or  playgrounds,  or  other 
public  improvements,  or  of  cash  donation  in  lieu  of  dedication,  when 
applicable. 

b.  Certification  by  a  licensed  title  abstractor  showing  the  names  of  the 
owners  of  record  of  land  to  be  subdivided  and  the  names  of  any  lien 
holders  or  claimants  of  record  against  the  land  and  the  written 
consent  to  the  subdivision  by  the  owners  of  the  land,  if  other  than 
the  subdivider,  and  any  lien  holders  or  claimants  of  record  against 
the  land. 

c.  Copies  of  any  covenants  or  deed  restrictions  relating  to  public, 
improvements. 

d.  Certification  by  the  State  Department  of  Health  and  Environmental 
Sciences  that  it  has  approved  the  plans  and  specifications  for  sani- 
tary facilities. 

e.  Copies  of  articles  or  incorporation  and  by-laws  for  anv  property 
owners'  association. 

f.  Certification  by  the  subdivider  indicating  which  required  public 
improvements  have  been  installed  and  a  copy  of  any  subdivision  im- 
provements agreement  securing  the  future  construction  of  any  addition- 
al public  improvements  to  be  installed. 

g.  Copies  of  final  plans,  profiles,  grades  and  specifications  for  im- 
provements, including  a  complete  grading  and  drainage  plan,  with  the 
certification  of  a  registered  professional  engineer  that  all  required 
improvements  which  have  been  installed  are  in  conformance  with  the 
attached  plans. 

h.    Certification  by  the  governing  body  expressly  accepting  any  dedicated 
land  and  improvements. 

i.    Certification  of  examining  land  surveyor  where  applicable. 

j.    Copy  ox  the  state  highway  permit  when  a  new  street  will  intersect  with 
a  state  highway. 

k.    Certification  of  county,  city,  or  town  attorney  where  required  by  the 
governing  body  pursuant  to  76-3-612(2) ,  MCA. 

AMENDED  SUBDIVISION  PLAT 
CREATION  CF  ADDITIONAL  LOTS 
REDESIGN  OF  SIX  OR  MORE  LOTS 
[Section  76-3-207 (I ) (e)  and  (2) (a) ,  MCA1 

When  lands  within  a  platted  and  filed  subdivision  are  further  divided  to  create 
additional  lots,  or  when  six  or  more  lots  are  aggregated  or  redesigned,  or 
boundaries  between  six  or  more  lots  are  relocated,  an  amended  plat  must  be 


filed.   This  amended  plat  is  subject  to  review  by  the  governing  body  and  by  the 
Department  of  Health  and  Environmental  Sciences.   The  title  of  the  plat  submit- 
ted for  filing  must  clearly  state  that  it  is  the  "Amended  Plat  of       Subdivi- 
sion." 

The  filing  requirements  for  these  amended  plats  are  the  same  as  those  for  Final 
Subdivision  Plats. 


AMENDED  PLAT 

RELOCATION  OF  COMMON  BOUNDARIES  BETWEEN, 

OR  AGGREGATION,  REARRANGEMENT  OR  REDESIGN  OF 

FIVE  OR  FEWER  LOTS  WITHIN  PLATTED  SUBDIVISIONS 

[Section  76-3-207(1) (e)  and  (2) (a) ,  MCA] 

When  five  or  fewer  lots  within  a  platted  subdivision  are  to  be  aggregated  or 
redesigned  or  when  their  common  boundary  lines  are  to  be  relocated,  and  no 
additional  lots  are  created,  the  division  of  land  is  exempt  from  review  under 
the  Subdivision  and  Platting  Act,  and  it  may  be  exempt  from  review  under  the 
Sanitation  in  Subdivisions  Act.   If  an  approval  statement  from  DHES  is  not 
included  with  the  submittal,  the  face  of  the  plat  must  bear  an  appropriate 
certification  which  cites  the  applicable  exemption;  the  exemption  certification 
must  conform  substantially  to  the  appropriate  model  language  shown  on  page 
[18-19]. 

The  filing  requirements  for  these  amended  subdivision  plats  are  the  same  as 
those  for  final  subdivision  plats  except  that  instead  of  a  certification  by  the 
governing  body  that  it  has  approved  the  plat,  the  plat  will  bear  the  certifica- 
tion of  the  property  owner  in  substantially  the  following  form: 

I  (we)  hereby  certify  that  the  purpose  of  this  survey  is  to  (aggre- 
gate) (redesign)  (relocate  common  boundaries  between)  existing  lots  in 
a  platted  subdivision,  fewer  than  six  lots  are  affected,  and  no 
additional  lots  are  hereby  created;  therefore,  this  survev  is  exempt 
from  review  as  a  subdivision  pursuant  to  section  76— 3-207(1} (e) ,  MCA. 

Also,  instead  of  an  approval  statement  from  DHES,  the  plat  may  bear  an  owner's 
certification  citing  the  applicable  exemption  from  DHES  review. 


CORRECTION  SUBDIVISION  PLAT 

Corrections  of  drafting  or  surveying  errors  which  do  not  materially  alter  the 
plat  may  be  made  by  the  submission  of  a  corrected  final  plat  for  the  governing 
body's  approval.   The  plat  submitted  for  filing  must  be  entitled  "Corrected  Plat 

of  the (Name) Subdivision,"  and  the  reason  for  the  correction  must 

be  stated  on  the  face  of  the  plat. 

The  filing  requirements  for  corrected  plats  are  the  same  as  those  for  final 
subdivision  plats. 


CERTIFICATE  OF  SURVEY 
[Section  76-3-404,  MCA] 

Certificates  of  Survey  must  meet  the  following  requirements: 

1.  Certificates  of  Survey  must  be  legibly  drawn  with  permanent  ink  or  printed 
or  reproduced  by  a  process  guaranteeing  a  permanent  record  and  must  be  18 
inches  by  24  inches  overall  including  Ik   inch  margin  on  the  binding  side. 

2.  One  signed  cloth-backed  or  opaque  mylar  copy  of  the  certificate  and  one 
signed  reproducible  copy  on  a  stable  base  polyester  film  or  equivalent  must 
be  submitted. 

3.  When  more  than  one  sheet  is  used  to  portrav  the  surveyed  land,  each  sheet 
must  show  the  number  of  that  sheet  and  the  total  number  of  sheets  included. 
All  certifications  must  be  shown  or  referenced  on  one  sheet. 

4.  A  certificate  of  survey  must  show  or  contain  on  its  face  or  or,    separate 
sheets  referenced  on  its  face  the  following  information  only: 

a.    A  title  block  including  the  quarter-section,  section,  township,  range, 
principal  meridian  and  county  of  the  surveyed  land.   Space  must  be 
provided  on  the  certificate  of  survey  for  the  clerk  and  recorder's 
filing  information  in  the  following  suggested  form: 

Filed  on  the       dav  of 


A.D.  19 at  o'clock       K. 

County  Clerk  and  Recorder 

By  

Deputy 

A  certificate  of  survey  may  not  bear  the  title  "plat,"  "subdivision," 
or  any  title  other  than  "Certificate  of  Survey." 

b.  The.  name(s)  of  the  owner (s)  of  the  land  surveyed  and  the  names  of  any 
adjoining  platted  subdivisions  and  numbers  of  any  adjoining  certifi- 
cates of  survey  previously  recorded  and  ties  thereto. 

c.  The  date  survey  was  completed  and  a  brief  description  of  why  the 
certificate  of  survey  was  prepared,  such  as  creation  of  anew  parcel, 
retracement  of  section  line,  retracement  of  existing  tract  of  land. 

d.  A  north  point. 

e.  A  scale  bar.   (Scale  must  be  sufficiently  large  to  legibly  represent 
the  required  data  on  the  certificate  of  survey  submitted  for  filing.) 

f.  A  description  of  all  monuments  found,  set,  reset,  replaced  or  removed 
including  kind,  size,  location  and  other  information  related  thereto. 


S-N 
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g.    The  location  of  any  corners  or  sections  or  divisions  of  sections 
pertinent  to  the  survey. 

h.    Witness  monuments,  basis  of  bearing,  bearings,  and  length  of  lines. 

i.    The  bearings,  distances  and  curve  data  of  all  perimeter  boundarv 

lines.   When  the  parcel  surveyed  is  bounded  by  an  irregular  shoreline 
or  a  body  of  water,  the  bearings  and  distances  of  a  meander  traverse 
must  be  given. 

j.    Data  on  all  curves  sufficient  to  enable  the  reestablishment  of  the 
curves  on  the  ground  including  radius  of  curve,  arc  length,  and 
notation  of  nontangent  curves. 

k.    The  lengths  of  all  lines  shown  to  at  least  tenths  of  a  foot,  and  all 
angles  and  bearings  shown  to  at  least  the  nearest  minute. 

1.    A  legal  description  of  the  perimeter  boundary  of  the  tract  surveved. 


m. 


All  parcels  created  bv  the  survey,  designated  bv  number  or  letter,  and 
the  dimensions  and  area  of  reach  parcel.   (Excepted  parcels  must  be 
marked  "Not  included  in  this  survey.") 

n.    The  signature  and  seal  of  the  registered  land  surveyor  responsible  for 
the  survev. 

o.    Memorandum,  of  oaths  administered,  if  any. 

5.  The  signature  and  seal  of  the  reviewing,  examining  land  surveyor  where 
required  by  local  ordinance  or  resolution. 

6.  A  certificate  of  survey  of  a  division  of  land  which  would  otherwise  be  a 
subdivision  but  which  is  exempted  from  public  review  by  section  76-3-207, 
MCA,  may  not  be  filed  by  the  county  clerk  and  recorder  unless  it  bears  the 
acknowledged  certificate  of  the  property  owner  stating  that  the  division  of 
land  in  question  is  exempted  from  review  as  a  subdivision  and  citing  the 
applicable  exemption. 

7.  A  certificate  of  survey  depicting  a  tract  of  land  of  less  than  20  acres  may 
not  be  filed  unless  it  is  accompanied  by  an  approval  statement  from  the 
Department  of  Health  and  Environmental  Sciences  or  bears  an  appropriate  and 
properly  executed  and  acknowledged  owner's  certificate  of  exemption  from 
DHES  review  [Section  76-4-122,  MCA]. 


CERTIFICATES  OF  SURVEY 
CORRECTION  SURVEY 

Corrections  of  drafting  or  surveying  errors  which  do  not  materially  alter  the 
certificate  may  be  made  by  the  submission  of  a  corrected  certificate  of  survey. 
These  documents  must  conform  to  the  general  requirements  for  certificates  of 

survey  (page  )  and  must  qualify  for,  and  cite,  the  same  exemption  shown  on 

the  original  certificate,  if  any.   Also  the  surveyor  must  indicate  on  the  face 
of  the  correction  certificate  the  nature  of  the  correction. 


• 


Corrections  which  are  purely  clerical  and  not  rather  than  substantive  may  be 
made  by  affidavit. 


CERTIFICATE  OF  SURVEY 
HIGHWAY  PURPOSES 

The  acquisition  of  land  for  state  highway  purposes  is  exempt  from  the  require- 
ments of  both  the  Subdivision  and  Platting  Act  and  the  Sanitation  in  Subdi- 
visions Act  [sections  76-3-201(1)  and  76-4-125(1),  MCA1 .   However,  when  the 
Department  of  Highways  sells  excess  highway  right-of-way  it  must  describe  the 
parcels  by  reference  to  either  a  highway  plan  filed  with  county  clerk  and 
recorder  or  a  filed  certificate  of  survey  which  meets  the  requirements  contained 
on  page  [section  76-3-209,  MCA]. 


CERTIFICATE  OF  SURVEY 
PARCET,  OVER  TWENTY  ACRES 

Both  subdivision  laws  exempt  parcels  of  land  of  20  acres  or  more  from  their 
review  requirements  [section  76-3-103(15),  76-4-102(4),  MCA],   However,  the 
creation  of  such  parcels  is  subject  to  the  surveying  requirements  of  the  Subdi- 
vision and  Platting  Act  unless  the  tracts  can  be  described  as  consisting  of  1/32 
(h   of  a  quarter-quarter)  or  larger  aliquot  parts  of  a  section  or  of  government 
lots  [section  76-3-401,  MCAl .   When  a  survey  of  a  large  tract  is  necessary,  a 
certificate  of  survey  must  be  filed  with  the  county  clerk  and  recorder  [sections 
76-3-404  and  76-3-302,  MCA].   This  document  must  conform  to  the  standards  for 

certificates  of  survey  (page  )  and  should  bear  a  statement  by  the  survey  in 

the  following  suggested  form: 

The  purpose  of  this  division  of  land  is  to  create  a  parcel  of  land 
greater  than  20  acres  in  size  which  must  be  surveyed  pursuant  to 
Section  76-3-401,  MCA. 

CERTIFICATE  OF  SURVEY 

RELOCATION  OF  COMMON  BOUNDARY  OUTSIDE  PLATTED  SUBDIVISION 

[Section  76-3-207 ( 1) (a) ,  MCA] 

A  division  of  land  which  establishes  a  new  boundary  between  two  adjoining 
parcels  of  land  is  exempt  from  review  under  the  Subdivision  and  Platting  Act  and 
maY  be  exempt  from  review  under  the  Sanitation  in  Subdivisions  Act.   If  an 
approval  statement  from  DHES  does  not  accompany  the  certificate,  the  certificate 
must  bear  an  acknowledged  statement  of  the  property  owner,  in  the  form  pre- 
scribed on  page  invoking  the  applicable  exemption. 

In  addition  to  conforming  to  the  general  requirements  for  certificates  of 
survey,  certificates  of  survey  claiming  the  relocation  of  common  boundary  line 
exemption  must: 

1.  Bear  the  signatures  of  all  landowners  whose  parcels  are  modified  by  the 
relocation; 

2.  Show  that  the  exemption  was  used  only  to  change  the  location  of  a  boundary 
line  dividing  two  parcels; 
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3.  Clearly  distinguish  the  prior  boundary  location  (shown,  for  example,  by  a 
dashed  or  broken  line  or  a  notation)  from  the  new  boundary  (shown,  for 
example,  by  a  solid  line  or  notation);  and 

4.  Bear  an  acknowledged  exemption  statement  by  the  propertv  owner  conveying 
the  land  in  the  following  suggested  form: 

I  (we)  hereby  certify  that  the  purpose  of  this  division  of  land  is  to 
relocate  a  common  boundary  line  between  adjoining  properties  outside  a 
platted  subdivision  and  that  no  additional  parcels  are  hereby  created. 
Therefore,  this  division  of  land  is  exempt  from  review  as  a  subdivi- 
sion pursuant  to  section  76-3-207 (1) (a) ,  MCA. 


CERTIFICATE  OF  SURVEY 

OCCASIONAL  SALE 

[Section  76-3-207  (1) (d)  ,  MCA] 

The  Subdivision  and  Platting  Act  exempts  from  subdivision  review  requirements, 
but  not  from  surveying  requirements,  single  divisions  of  land  outside  of  platted 
subdivisions  when  the  transaction  is  an  "occasional  sale".   The  Act  defines  the 
term  occasional  sale  as  one  sale  of  a  division  of  land  within  any  12-month 
period.   Occasional  sales  are,  however,  subject  to  review  by  the  Department  of 
Health  under  the  Sanitation  in  Subdivisions  Act. 

Certificates  of  Survey  of  occasional  sales  must  conform  to  the  general  standards 
for  certificates  of  survey,  must  be  accompanied  by  an  approval  statement  from 
the  Department  of  Health,  and  must  bear  an  acknowledged  certification  by  the 
property  owner  in  the  following  suggested  form: 

I  (we)  hereby  certify  that  the  purpose  of  this  division  of  land  is  to 
transfer  ownership  of  the  parcel  created  as  an  occasional  sale. 
Further,  I  (we)  certify  that  I  (we)  am  (are)  entitled  to  use  this 
exemption  and  am  (are)  in  compliance  with  all  conditions  imposed  on 
use  by  statute  or  regulation.   Therefore,  this  division  of  land  is 
exempt  from  review  as  a  subdivision  pursuant  to  section 
76-3-207(1) (d),  MCA. 


CERTIFICATE  OF  SURVEY 
GIFT  OR  SALE  TO  MEMBER  OF  IMMEDIATE  FAMILY 
[Section  76-3-207 (1) (b) ,  MCA] 

The  Subdivision  and  Platting  Act  exempts  from  subdivision  review  requirements, 
but  not  from  surveying  requirements,  divisions  of  land  outside  of  platted 
subdivisions  for  the  purpose  of  a  gift  or  sale  to  any  member  of  the  landowner's 
"immediate  family".   The  attorney  general  has  interpreted  the  term  "immediate 
family"  to  include  the  spouse  of  the  grantor  or  the  parent  or  child  of  the 
grantor  by  blood  or  adoption.   These  land  divisions  are,  however,  subject  to 
review  by  the  Department  of  Health  under  the  Sanitation  in  Subdivisions  Act. 

Certificates  of  survey  of  conveyances  to  immediate  family  members  must  conform 
to  the  general  standards  for  certificates  of  survey,  must  be  accompanied  by  an 
approval  statement  from  the  Department  of  Health,  and  must  bear  an  acknowledged 
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statement  of  exemption  (see  suggested  language  below)  which  indicates  the  name 
of  the  grantee,  the  relationship  of  the  grantee  to  the  grantor,  and  the  parcel 
to  be  conveyed  to  the  grantee. 

I  (we)  hereby  certify  that  the  purpose  of  this  division  of  land  is  to 

transfer  Parcel  # as  shown  on  this  certificate  of  survey  to 

(Name  of  grantee) ,  me  of  grantee) ,  my  (our)  (father)  (mother)  ^daugh- 
ter) (son)  (wife)  (husband).   Furthermore,  I  (we)  certify  that  I  (we) 
am  (are)  entitled  to  use  this  exemption  and  am  (are)  in  compliance 
with  all  conditions  imposed  by  law  on  the  use  of  this  exemption. 
Therefore,  this  division  of  land  is  exempt  from  review  as  a  subdivi- 
sion pursuant  to  section  76-3-207  (1) (b) ,  MCA. 

CERTIFICATE  OF  SURVEY 
AGRICULTURAL  EXEMPTION 
[Sections  76-3-207(1) (c)  and  76-4-1 25(2) (c)  ,  MCA] 

When  a  tract  of  ground  is  created  exclusively  for  agricultural  purposes  and  no 
buildings  requiring  water  or  sewer  facilities  will  be  utilized  on  the  tract,  the 
division  of  land  is  exempt  from  review  as  a  subdivision  under  both  the  Subdivi- 
sion and  Platting  Act  and  the  Sanitation  in  Subdivisions  Act.   In  order  to 
invoke  this  exemption  the  property  owner  must  enter  a  covenant  running  with  the 
land  and  revocable  only  by  mutual  consent  of  the  governing  body  and  the  property 
owner  that  the  divided  land  will  be  used  exclusively  for  agricultural  purposes. 
A  certificate  of  survey  of  a  parcel  of  land  created  under  this  exemption  must 
comply  with  the  general  standards  for  certificates  of  survey  and  may  not  be 
filed  by  the  clerk  and  recorder  unless  it  is  accompanied  by  a  signed  and  ac- 
knowledged copy  of  the  covenant.   (See  model  covenant  on  page      .) 

The  survey  document  must  also: 

1.  Be  accompanied  by  an  approval  by  the  Department  of  Health  or  bear  a  land- 
owner's certification  of  agricultural  exemption.   (See  page      .) 

2.  Bear  an  acknowledged  landowner's  certificate  of  exemption  in  the  following 
suggested  form: 

I  (we)  certify  that  the  purpose  of  this  survey  is  to  create  a  parcel 
of  land  to  be  used  exclusively  for  agricultural  purposes,  and  that  a 
covenant  has  been  entered  into  by  the  parties  to  the  transaction, 
running  with  the  land  and  revocable  only  by  mutual  consent  of  the 
governing  body  and  the  property  owner,  that  the  land  will  be  used 
exclusively  for  agricultural  purposes,  and  that  this  survey  is, 
therefore,  exempt  from  review  as  a  subdivision  pursuant  to  section 
76-3-207(1) (c),  MCA. 


DECLARATION  OF  COVENANT 

This  Declaration  made  this  day  of ,  19 ,  by  (Name  of 

Property  Owner(s)),  hereinafter  referred  to  as  the  "Declarant (s) "; 


ill}      That  whereas,  Declarant  is  the  owner  of  certain  property  described  as  tract (s) 
^^ >    certificate  of  survey  number  on  file  and  of 

record  in  the  office  of  the  Clerk  and  Recorder  of  County, 

Montana.  " 

Now,  therefore,  Declarant  hereby  declares  that  the  parcel (s)  described  above 
shall  be  held,  sold,  and  conveyed  in  any  matter  subject  to  the  following  cove- 
nant, which  shall  run  with  the  real  property  and  be  binding  on  all  parties 
having  any  right,  title  or  interest  in  the  described  property  (properties)  or 
any  part  thereof,  their  heirs,  executors,  successors,  administrators  and  assign- 
ees, and  shall  bind  each  owner  thereof.   This  covenant  may  be  revoked  by  mutual 
consent  of  the  owners  of  the  parcel (s)  in  question  and  the  governing  body  (Name 
of  City  of  County) .   The  governing  body  is  deemed  to  be  a.  party  to  and  may 
enforce  this  covenant.   TO  WIT. 

The  parcel (s)  described  above  shall  be  used  exclusively  for  agricultural  pur- 
poses and  that  no  building  or  structure  requiring  water  or  sewage  facilities 
will  be  erected  or  utilized  thereon. 

IN  WITNESS  WHEREOF,  the  undersigned,  being  the  Declarant  (s) ,  herein,  has  here- 
unto set  his  hand  this  day  of  ,  19    . 


(Signature  of  Property  Owner) 


(Acknowledgement  and  Notarization) 


Note:   Any  change  in  use  of  the  land  for  anything  other  than  agricultural 
purposes  subjects  the  parcel (s)  to  review  and  approval  following  the  procedures 
for  a  subdivision  [section  76-3-207 (2) (b) ,  MCA] . 


CERTIFICATE  OF  SURVEY 
LOCAL  EVASION  CRITERIA 
(Applies  to  all  MSPA  Exemptions) 

Several  landmark  Montana  Attorney  General's  opinions  and  several  Montana  court 
decisions  have  supported  the  concept  of  locally  determined  "evasion  criteria" 
for  the  Montana  Subdivision  and  Platting  Act. 

"Evasion  Criteria"  is  a  locally  applied,  formally  adopted  definition  of  when  an 
attempt  to  use  the  exemptions  constitutes  an  illegal  evasion  of  the  MSPA.   Local 
evasion  criteria  is  based  upon  existing  Attorney  General's  opinions  and  Montana 
court  decisions  which  have  further  defined  and  clarified  the  exemptions  to  the 
MSPA.   The  adoption  of  evasion  criteria  is  a  local  option.   A  jurisdiction  may 
or  may  not  have  adopted  criteria.   In  regard  to  filing  Certificates  of  Survey 
(COS),  locally  adopted  criteria  always  prohibits  filing  of  a  COS  until  the  COS 


has  been  found  by  the  local  government  to  be  a  proper  use  of  the  claimed  ex- 
emption and  that  no  evasion  of  the  MSPA  has  been  attempted.   Typically,  local 
criteria  specify  that  a  COS  shall  not  be  filed  until  it  has  been  found  that  the 
COS  evidences  a  proper  use  of  the  exemption  after  formal  review  by  a  local 
government  COS  review  "team"  (e.g.  sanitarian,  planner,  attorney ,"  clerk  and 
recorder).^  The  team  compares  the  COS  to  the  formal  evasion  criteria.   The  COS 
is  either: (1)  found  to  be  in  conformance  with  the  law  and  then  presented  for 
filing,  or  (2)  found  to  be  an  improper  use  of  the  exemptions,  is  rejected  from 
filing  as  a  COS,  and  must  then  be  submitted  as  a  subdivision  plat  for  formal 
subdivision  review. 
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Thus,  it  is  imperative  one  know  whether  or  not  a  jurisdiction  has  in  effect  c 
formal  adopted  evasion  criteria  before  a  COS  is  prepared  and  before  any  COS  is 
filed  by  the  Clerk  and  Recorder.   In  those  jurisdictions  which  have  adopted 
criteria,  it  is  imperative  the  clerk  and  recorder  not  file  a  COS  until  it  has 
been  reviewed  by  the  local  government  review  team. 

Because  evasion  criteria  vary  slightly  from  local  government  to  local  govern- 
ment, no  sample  criteria  have  been  included  in  this  key.   For  further  informa- 
tion on  evasion  criteria,  contact  the  Montana  Department  of  Commerce  or  the 
Montana  Association  of  Planners. 


MONTANA  SANITATION  IN  SUBDIVISION  ACT 

When  it  is  presented  for  filing,  a  subdivision  plat,  amended  plat,  or  certifi- 
cate of  survey  must  be  accompanied  by  an  approval  statement  from  DHES  or  the 
plat  or  certificate  must  bear  the  certification  by  the  owner  that  it  is  exempt 
from  review  by  DHES.   Exemption  certifications  should  read  substantially  as 
shown  below. 

The  DHES  approval  statements  must  specifically  address  the  plat  or  certificate 
submitted  for  filing  and  encompass  all  new  tracts  being  created  by  the  survey 
including  "remainder"  parcels.   The  approval  statement  must  be  the  original,  and 
it  must  be  properly  signed  with  the  notorial  seal  affixed. 

Boundary  Changes/Aggregation  of  Lots 

I  (we)  hereby  certify  that  the  purpose  of  this  division  of  land  is  to 
aggregate  existing  lots  in  a  platted  subdivision,  fewer  lots  are 
affected,  and  the  lots  are  currently  served  by  public  water  and  sewer. 
Therefore,  this  division  is  exempt  from  review  by  the  Department  of 
Health  and  Environmental  Sciences  pursuant  to  ARM  16. 16 . 605  (2) (d) . 

Acquire  Additional  Land 

I  (we)  certify  that  the  purpose  of  this  division  of  land  is  to  acquire 
additional  land  to  become  part  of  a  parcel  that  has  no  sanitary 
restrictions  imposed  on  it,  and  that  no  dwelling  or  structure 
requiring  water  or  sewage  will  be  erected  on  the  additional  acquired 
parcel.   Therefore,  this  division  of  land  is  exempt  from  review  by  the 
Department  of  Health  and  Environmental  Sciences  pursuant  to  ARM 
16.16.605(2)(a). 
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Correct  Construction  Errors 

I  (we)  certify  that  the  purpose  of  this  division  is  to  correct  errors 
in  construction  where  (buildings)  (shrubs)  may  encroach  on  neighboring 
property.   Therefore,  this  division  of  land  is  exempt  from  review  by 
the  Department  of  Health  and  Environmental  Sciences  pursuant  to  ARM 
16. 16. 605(2) (b). 

Agricultural  Exemption  (Covenant  must  be  included  with  submittal) 

I  (we)  hereby  certify  that  the  purpose  of  this  division  of  land  is  to 
create  a  parcel  of  land  for  agricultural  or  pasture  use  and  that  no 
structure  requiring  water  or  sewage  facilities  has  been  or  will  be 
erected  or  utilized  on  the  parcel  created;  the  parties  to  the  trans- 
action have  entered  a  covenant  running  with  the  land  and  revocable 
only  by  the  governing  body  and  the  property  owner  that  the  land  will 
remain  in  agricultural  use;  therefore  this  division  of  land  is  exempt 
from  review  by  the  Department  of  Health  and  Environmental  Sciences 
pursuant  to  ARM  16 .  16. 605(1)  (h) .   Any  change  in  land  use  subjects  this 
division  of  land  to  review  under  the  provisions  of  the  Sanitation  in 
Subdivisions  Act. 

Highway  Relocation 

I  (we)  certify  that  the  purpose  of  this  survey  is  to  identify  the 
exterior  boundaries  of  a  parcel  of  land  divorced  from  the  original 
tract  by  highway  construction,  and  (this  parcel  is  to  become  a  part  of 
a  contiguous  tract)  (this  parcel  meets  the  minimum  size  requirements 
of  the  Department  of  Health  and  Environmental  Sciences).   Therefore, 
this  survey  is  exempt  from  review  by  the  Department  of  Health  and 
Environmental  Sciences  pursuant  to  ARM  16. 16. 605 (2)  (c)  . 

Utility  Siting,  Easements,  Etc. 

I  (we)  certify  that  the  purpose  of  this  division  of  land  is  to  create 
a  parcel  to  be  used  for  (a)  (an)  (utility  siting)  (easement)  (parking 
lot)  park)  (gravel  pit)  (ski  lift),  and  no  structures  requiring  water 
or  sewage  disposal  will  be  erected  on  the  parcel  so  created.   There- 
fore, this  division  of  land  is  exempt  from  review  by  the  Department  of 
Health  and  Environmental  Sciences  pursuant  to  ARM  16. 16. 605 (2) (e) . 
Any  changes  in  land  use  subjects  this  division  of  land  to  review  under 
the  provisions  of  the  Sanitarian  in  Subdivisions  Act. 

EXEMPTIONS  FROM  BOTH  SUBDIVISION  AND  PLATTING  ACT 
AND  SANITARIAN  IN  SUBDIVISIONS  ACT 

Certain  divisions  of  land  or  surveys  are  entirely  exempt  from  review  under  both 
the  Subdivision  and  Platting  Act  and  the  Sanitation  in  Subdivisions  Act 
(sections  76-3-201  and  76-4-125,  MCA).   These  divisions  of  land  do  not  require  a 
survey  in  order  to  record  legal  documents,  but  a  survey  may  be  filed  in  conjunc- 
tion with  the  exemptions  listed  below  if  the  survey  meets  the  general  require- 
ments for  form  and  content  for  certificates  of  survey,  and  the  registered  land 
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surveyor  who  prepared  the  document  certifies  thereon  as  to  the  applicable 
exemption. 

The  wholly  exempted  divisions  of  land  are  those  which: 

1.  are  created  by  order  of  a  district  court  or  the  Supreme  Court  of  Montana  or 
by  operation  of  law  or  which,  in  the  absence  of  agreement  between  the 
parties  to  the  sale  could  be  created  by  an  order  of  any  court  in  this  state 
pursuant  to  the  law  of  eminent  domain; 

2.  are  created  to  provide  security  for  construction  mortgages,  liens  or  trust 
indentures; 

3.  create  an  interest  in  oil,  gas,  minerals,  or  water  which  are  served  from 
the  surface  ownership  of  real  property; 

4.  create  cemetery  lots; 

5.  are  created  by  the  reservation  of  a  life  estate; 

6.  are  created  by  lease  or  rental  for  farming  and  agricultural  purposes. 

Likewise,  certificates  of  survey  of  retracement  surveys  of  existing  parcels  mav 
be  filed  without  Health  Department  approval  or  local  subdivision  review  if  they 
meet  the  general  standards  for  certificates  of  survey  and  bear  the  surveyor's 
certification  to  the  effect  that  no  division  of  land  is  created  by  the  survey. 

Subdivision  within  a  master  planned  area  [section  76-4-124,  MCA] 

A  subdivision  is  not  subject  to  sanitary  restrictions  and  can  be  filed  with  the 
county  clerk  and  recorder  without  DHES  review  when  all  of  the  following  con- 
ditions are  met: 

1.  The  subdivision  is  located  totally  within  a  master  planned  area  adopted 
pursuant  to  Title  76,  Chapter  1,  MCA. 

2.  In  accordance  with  section  76-4-127,  MCA,  the  local  governing  body  has 
certified  that  municipal  services  for  water  supply,  sewage  and  solid  waste 
disposal  will  be  provided  within  one  year  after  notice  of  certification  is 
issued. 

3.  The  required  lot  fees  as  determined  in  ARM  16.16.802  through  805  have  been 
submitted  to  the  department. 
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